ISSUE
Whether the Department’s assessment against the Taxpayer, resulting
from disallowance of a claimed exemption, should be sustained? Yes.
FINDINGS OF FACT/CONTENTIONS OF THE PARTIES
The Department issued a proposed assessment against the Taxpayer on
September 16, 2021. The Department’s Opening Brief summarized the facts and
issues involved in this case (including the basis for the Taxpayer’s disagreement
with the assessment as reflected by a portion of the Taxpayer’s typewritten
protest letter) and stated, in pertinent part, as follows:
On November 12, 2018,

(“Taxpayer”) purchased a
from
for the total sales price of
. At the time of
purchase, Taxpayer completed a “Commercial Farming Machinery
& Equipment Sales Tax Exemption Certification” certifying that he
was engaged in the production of timber and that the
purchased would be used exclusively and directly in the commercial
production of food or fiber. No sales tax was paid on the
transaction.
On August 31, 2021, the Department of Finance and Administration
(“Department”) sent an inquiry letter, and a copy of Arkansas Gross
Receipts Tax Rule GR-51, to Taxpayer requesting proof to
demonstrate that the
purchased was used for allowable
purposes. Specifically, the Department requested documentation of
the Taxpayer’s commercial farming activities, including individual
income tax returns and related schedules verifying farming
activities, depreciation schedules for the
, or other documents
indicating direct or exclusive farm use of the
.

Taxpayer did not provide income tax returns or schedules
evidencing that he was involved in the commercial production of
food or fiber.
Taxpayer did not provide any evidence to
demonstrate that the
was used exclusively or directly in the
production of food or fiber as a commercial business. The
Department determined that Taxpayer did not prove entitlement to
the farming sales tax exemption.
The Department disallowed the exemption and issued a Summary
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The Department has established that the Assessment for sales tax
for the purchase of the
was proper, and as the sales tax was
not timely paid, interest is required to be assessed in this case under
Ark. Code Ann. § 26-18-508 (Repl. 2020). [Footnotes omitted, P. 1
- 4].
CONCLUSIONS OF LAW
Standard of Proof
Ark. Code Ann. § 26-18-313(c) (Repl. 2020) provides, in pertinent part, as
follows:
The burden of proof applied to matters of fact and evidence,
whether placed on the taxpayer or the state in controversies
regarding the application of a state tax law shall be by
preponderance of the evidence.
A preponderance of the evidence means the greater weight of the evidence.
Chandler v. Baker, 16 Ark. App. 253, 700 S.W.2d 378 (1985). In Edmisten v. Bull
Shoals Landing, 2014 Ark. 89, at 12-13, 432 S.W.3d 25, 33, the Arkansas Supreme
Court explained:
A preponderance of the evidence is “not necessarily established by
the greater number of witnesses testifying to a fact but by evidence
that has the most convincing force; superior evidentiary weight
that, though not sufficient to free the mind wholly from all
reasonable doubt, is still sufficient to incline a fair and impartial
mind to one side of the issue rather than the other.
The Department bears the burden of proving that the tax law applies to an
item or service sought to be taxed, and a taxpayer bears the burden of proving
entitlement to a tax exemption, deduction, or credit. Ark. Code Ann. § 26-18313(d) (Repl. 2020). Statutes imposing a tax or providing a tax exemption,
deduction, or credit must be reasonably and strictly construed in limitation of
their application, giving the words their plain and ordinary meaning. Ark. Code
Ann. § 26-18-313(a), (b), and (e) (Repl. 2020). If a well-founded doubt exists
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with respect to the application of a statute imposing a tax or providing a tax
exemption, deduction, or credit, the doubt must be resolved against the
application of the tax, exemption, deduction, or credit. Ark. Code Ann. § 26-18313(f)(2) (Repl. 2020).
Sales Tax Assessment
Subject to the applicability of an exemption, deduction, or credit, sales tax
is imposed on sales of tangible personal property made by in-state vendors to instate purchasers. See Ark. Code Ann. § 26-52-101 et seq. (Repl. 2020 & Supp.
2021).

Ark. Code Ann. § 26-52-103(35)(A) (Supp. 2021) defines “tangible

personal property” as “personal property that can be seen, weighed, measured,
felt, or touched or that is in any other manner perceptible to the senses.” The
purchased

by

the

Taxpayer

was

tangible

personal

property.

Consequently, the Department satisfied its burden of proof regarding taxability.
Ark. Code Ann. § 26-52-403(b) (Repl. 2020) exempts the sale of farm
equipment and machinery from sales tax. “Farm equipment and machinery”
means implements used exclusively and directly in farming. See Ark. Code Ann.
§ 26-52-403(a)(1)(A) (Repl. 2020). “Farming” means the agricultural production
of food or fiber as a business. See Ark. Code Ann. § 26-52-403(a)(2) (Repl.
2020).
Pursuant to Ark. Code Ann. § 26-52-105(b) (Repl. 2020), the Secretary of
the Department is directed to promulgate rules for the proper enforcement of the
sales tax laws. Arkansas Gross Receipts Tax Rule GR-51 (“GR-51”) provides, in
pertinent part, as follows:
B.

DEFINITIONS.
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1.
"Farm equipment and machinery" means agricultural
implements used exclusively and directly for the agricultural
production of food or fiber as a commercial business or the
agricultural production of grass sod or nursery products as a
commercial business. Farm equipment and machinery does
not include implements used in the production and severance
of timber, motor vehicles that are subject to registration,
airplanes, or hand tools.
...
[C.] 2. An implement may not be treated as tax exempt
unless it is used "directly" in the agricultural production of food or
fiber as a business or the agricultural production of grass sod or
nursery products as a business. The term "directly" limits the
exemption to the following:
a.
Only those implements used in the actual
agricultural production of food, fiber, grass sod, or
nursery products to be sold in processed form or
otherwise at retail; or
b.
Machinery and equipment used in the agricultural
production of farm products to be fed to livestock or poultry which
is to be sold ultimately in processed form at retail.
3.
Implements which are not exempt include,
but are not limited to, the following:
a.
Containers or storage facilites;
b.
Implements used in the production or severance
of timber (except as exempted by GR-51(F) of this rule), or any
motor vehicle of a type subject to registration for use on the
highway, or airplanes, or hand tools; [Emphasis added].
...
The Taxpayer claimed the sales tax exemption for farm equipment and
machinery on the purchase of the

. See Department Exhibit 2. The record

does not contain sufficient evidence to establish that the Taxpayer was engaged in
the business of farming (food or fiber) or that the

was used exclusively or

directly as required by GR-51. The Taxpayer failed to prove entitlement to the
sales tax exemption for farm equipment and machinery on the purchase of the
See Ark. Code Ann. § 26-18-313(d) (Repl. 2020).
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Generally, the liability for collection and remittance of sales tax is upon the
seller. A seller, however, may be relieved of this liability if the purchaser makes
an exemption claim. See Ark. Code Ann. § 26-52-517(a) (Repl. 2020). If a
purchaser makes an exemption claim, the purchaser will become liable for the
sales tax liability if the Department ultimately determines that the purchaser
improperly claimed an exemption. See Ark. Code Ann. § 26-52-517(e) (Repl.
2020). Consequently, the Department correctly assessed sales tax against the
Taxpayer on the purchase of the
Interest was properly assessed on the tax deficiency for the use of the
State’s tax dollars. See Ark. Code Ann. § 26-18-508 (Repl. 2020). No penalty
was assessed against the Taxpayer.
DECISION AND ORDER
The proposed assessment is sustained. The file is to be returned to the
appropriate section of the Department for further proceedings in accordance with
this Administrative Decision and applicable law. Pursuant to Ark. Code Ann. §
26-18-405 (Repl. 2020), unless the Taxpayer requests in writing within twenty
(20) days of the mailing of this decision that the Commissioner of Revenues
revise the decision of the Administrative Law Judge, this Administrative Decision
shall be effective and become the action of the agency. The revision request may
be mailed to the Assistant Commissioner of Revenues, P.O. Box 1272, Rm. 2440,
Little Rock, Arkansas 72203.

A revision request may also be faxed to the

Assistant Commissioner of Revenues at (501) 683-1161 or emailed to
revision@dfa.arkansas.gov. The Commissioner of Revenues, within twenty (20)
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days of the mailing of this Administrative Decision, may revise the decision
regardless of whether the Taxpayer has requested a revision.
Ark. Code Ann. § 26-18-406 (Repl. 2020) provides for the judicial appeal
of a final decision of an Administrative Law Judge or the Commissioner of
Revenues on a final assessment or refund claim denial; however, the
constitutionality of that code section is uncertain. 2
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See Board of Trustees of Univ. of Arkansas v. Andrews, 2018 Ark. 12.
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